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At  the  Evaluation  Committee  meeting  in  November  1985,  Kathy 
Kelker,  a  parent  advocate  and  human  services  professional,  voiced 
parents'  concern  about  the  need  for  legislation  to  permit  access 
to  sterilisation  for  persons  with  developmental  disabilities.   As 
a  result  of  that  discussion,  Council  staff  prepared  this  report. 


II.   HISTORY 

Montana  has  had  two  sterilization  laws.   The  first,  the  Eugenical 
Sterilization  Law  of  1923,  arose  during  the  heyday  of  the 
eugenics  movement  in  this  country  and  reflected  the  concern  that 
mental  retardation  could  be  inherited.   The  state,  therefore,  saw 
its  interest  as  preventing  those  with  mental  retardation  from 
having  children.   This  law  enabled  the  chief  physician  of  the 
custodial  institution  to  recommend  sterilizations  with  the 
consent  of  the  person's  guardian  or  next  of  kin.   It  created  a 
Board  of  Eugenics  which  reviewed  the  physician's  recommendations 
and  granted  a  hearing  when  consent  was  refused.   Montana 
institutions  sterilized  207  persons  involved  in  mental 
retardation  under  this  law. 

In  1969,  in  keeping  with  the  national  trend  away  from  eugenical 
sterilization,  Montana  repealed  the  Eugenical  Sterilization  Law 
and  passed  a  law  which  provided  safeguards  against  inappropriate 
compulsory  sterilization.   The  Board  of  Eugenics  continued  to 
conduct  hearings  during  which  certain  persons  whose  sterilization 
would  benefit  themselves  and  the  state  could  give  consent. 
"Certain  persons"  meant  people  who  might  be  expected  either  to 
transmit  mental  deficiencies  to  their  offspring  or  to  be  unable 
to  care  for  children  properly.   Should  the  Board  certify  that  an 
applicant  was  Incapable  of  consent,  it  could  order  sterilization 
only  for  medical  reasons.   Sixty-six  people  underwent 
sterilization  from  1969  to  1972,  when  the  last  known 
sterilization  under  this  law  was  performed. 

The  legislature  repealed  this  law  in  1981.   Montana  is  presently 
without  any  legal  statute  authorizing  sterilization  for  persons 
unable  to  give  consent  or  for  whom  consent  is  questionable. 


III. 


ISSUES 


Consent  is  one  of  the  central  issues  to  consider  regarding 
sterilization.   Because  of  their  diminished  mental  capacity,  the 
mentally  retarded  have  been  presumed  to  lack  the  ability  to 
consent. 
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Legally,  consent  must  have  three  components: 

1.  the  person  must  have  the  mental  capacity  to  understand 
the  Issue; 

2.  the  person  must  have  been  given  all  information 
necessary  to  make  a  decision;  and 

3.  the  person  must  be  acting  entirely  voluntarily. 

Courts  today  no  longer  assume  that  persons  with  various 
developmental  disabilities  cannot  consent.   If,  however,  after  a 
hearing,  the  court  judges  that  consent  is  impossible,  it  can 
still  approve  sterilization  if  it  is  in  the  person's  best 
interest. 

What  is  increasingly  out  of  favor  is  the  court's  ability  to  order 
sterilization  in  the  state's  interest  as  was  done  under  the  old 
eugenical  sterilization  laws.   Historically  the  state  held  that 
its  interest  lay  in  protecting  society  from  inheritable  genetic 
defects  such  as  mental  retardation  and  in  assuring  children 
proper  care,  supposedly  impossible  with  parents  involved  in 
mental  retardation.   It  is  now  accepted,  however,  that  most 
causes  of  mental  retardation  are  not  hereditary.   In  addition,  it 
is  no  longer  assumed  persons  should  be  barred  from  parenting 
solely  on  the  basis  of  their  disability.   Thus,  increasingly,  the 
only  acceptable  reason  for  ordering  sterilization  in  the  absence 
of  consent  is  if  it  is  determined  to  be  in  the  person's  best 
interest. 

There  is  controversy,  however,  over  whether  courts  should  ever 
approve  involuntary  sterilization.   In  1942  the  Supreme  Court 
passed  a  landmark  decision  recognizing  procreation  as  a 
fundamental  human  right.   One  viewpoint  is  that  fundamental 
rights  should  never  be  abridged  without  direct  consent. 
People  holding  this  belief  feel  there  is  never  a  reason 
compelling  enough  to  abridge  a  fundamental  right  for  someone 
else. 

There  is  controversy  also  over  the  courts'  power  to  authorize 
sterilization  in  the  absence  of  statute.   Throughout  the  United 
States  courts  have  split  on  this  issue  with  the  pro  faction 
ruling  they  do  have  jurisdiction  when  sterilization  can  be  shown 
to  be  in  the  person's  best  interest.   Other  courts  have  refused 
to  rule  on  the  issue,  saying  that  state  legislatures,  not  the 
courts,  are  the  proper  place  to  set  public  policy. 

In  states  where  the  legislatures  have  passed  laws,  they  have 
approved  involuntary  sterilization  only  in  the  person's  best 
interest  and  only  with  safeguards  to  protect  the  person's  rights. 
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Courts  determine  best  interest  by  a  fairly  standard  and  strinqent 
set  of  criteria.   For  instance,  the  American  Association  of 
Mental  Deficiency  <AAMD)  suggests  that  courts,  in  conducting 
hearings  to  authorize  involuntary  sterilization  affirm  that  all 
the  following  conditions  are  met: 

i.    Person  is  presumed  to  he  physiologically  capable  of 
procreation. 

2.  Person  is  sexually  active  or  is  likely  to  he  in  the  near 
future. 

3.  Pregnancy  would  not  be  intended  by  a  person  facing  similar 
choices  who  was  not  involved  in  mental  retardation. 

4.  Less  drastic  alternative  contraceptive  methods  have  proved 
unworkable  or  are  inapplicable. 

5.  Guardian  agrees  that  sterilization  is  a  desirable  course  cf 
action. 

6.  Court  has  received  advice  hased  on  comprehensive  medical, 
psychological  and  social  evaluation  of  the  individual. 

7.  Person  is  represented  by  competent  counsel. 

8.  Person  has  been  granted  full  opportunity  to  express  his/her 
views. 


IV.   WHAT  OTHER  STATES  HAVE  DONE 

A.    No  Legal  Statutes  (Appendix  A) 

Thirty  states  and  the  District  of  Columbia  have  no  legal  statutes 
authorizing  sterilization  of  institutionalized  or 

noninstitutionalized  persons.   Courts  in  some  of  these  states, 
however,  have  dealt  with  the  issue  as  follows: 

1.  In  eight  states,  court  decisions  have  provided  for 
sterilization  of  institutionalized  and 
noninstitutionalized  persons  involved  in  mental 
retardation,  even  without  statutory  authority, 
providing  procedural  safeguards  and  standards  are  first 
met. 

2.  In  Alabama,  courts  have  held  that  sterilization  of 
institutionalized  persons  is  permitted  providing 
procedural  safeguards  are  observed. 
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B.    Sterilization  of  Institutionalized  Persons  (Appendix  B) 

Four  states  have  laws  allowing  sterilization  of  institutionalized 
persons  involved  in  mental  retardation  but  no  laws  regarding 
those  who  are  not  institutionalized.   Procedural  safeguards  are 
present  in  at  least  two  of  these  state  statutes. 


C.    Sterilization  of  Institutionalized  and  Noninstitutionalized 
Persons  (Appendix  C) 

Sixteen  states  have  laws  which  provide  for  sterilization  of 
institutionalized  and  noninstitutionalized  persons  with  mental 
retardation.   Most  of  these  laws  contain  procedural  safeguards 
and  standards  which  must  first  be  met  before  a  person  involved  in 
mental  retardation  can  be  sterilized. 

A  close  review  of  statutes  from  three  of  these 

states — Connecticut,  Delaware  and  Maine — found  basically  the  same 

approach: 

1.  Persons  may  request  sterilization  but  a  court  must  attest 
that  the  person  voluntarily  and  informatively  consents. 

2.  In  the  event  courts  judge  the  person  not  ahle  to  consent, 
guardians  may  petition  for  sterilization,  but  the  court  must 
determine  that  sterilization  is  in  the  person's  best 
interest.   The  court  determines  best  interest  by  a  list  of 
criteria  that  must  he  satisfied.   In  Connecticut,  for 
example,  sterilization  in  the  best  interests  of  the  person 
must  include  all  of  the  following: 

1.  Less  drastic,  alternative  contraceptive  methods  have 
proved  unworkable  or  inapplicable. 

2.  The  person  is  sexually  mature. 

3.  There  is  no  evidence  of  infertility. 

4.  The  person  has  the  capability  and  a  reasonable 

opportunity  for  sexual  activity. 

5.  The  person  is  unable  to  understand  reproduction  or 
contraception  and  there  exists  the  likely  permanence  of 
the  inability. 

6.  The  person  is  unable  physically  or  emotionally  to  care 

for  a  child. 

7.  The  proponents  of  the  sterilization  are  seeking 

sterilization  in  good  faith  and  their  primary  concern 
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is  for  the  best  interests  of  the  respondent  rather  than 
their  own  convenience  or  the  convenience  of  the  public. 

fl.    In  the  case  of  females,  procreation  would  endanger  the 
life  or  severely  impair  the  health  of  the  individual. 


D.    A  Different  Approach 

The  Association  for  Voluntary  Surgical  Contraception  (AVSC)  and 
others  have  prepared  a  bill  for  consideration  by  the  New  York 
state  legislature  using  a  different  approach.   It  sets  up  an 
administrative  mechanism  rather  than  a  court  procedure  for 
ordering  sterilizations. 

Each  county  would  establish,  through  the  state  Office  of  Mental 
Retardation  and  Developmental  Disabilities,  a  sterilization 
hearing  board,  composed  of  a  lawyer,  a  physician  and  a 
psychologist.   This  group,  rather  than  a  court,  would  make  the 
decision  for  or  against  the  sterilization  petition. 

Each  county  would  also  have  a  sterilization  review  committee 
which  would  assess  the  petitioner's  ability  to  consent  and 
whether  sterilization  is  in  the  person's  best  interest  and  report 
to  the  hearing  board.   This  committee  shall  include  a  physician, 
a  psychologist  knowledgeable  in  the  area  of  mental  retardation, 
and  a  social  worker,  registered  professional  nurse,  or  other 
individual  experienced  in  the  field  of  mental  retardation, 
reproductive  health  or  patients'  civil  rights. 

The  advantage  of  this  approach  according  to  the  AVSC  is  that  it 
would  be  less  time  consuming  and  expensive  for  the  petitioner 
while  still  assuring  protection  of  rights.   At  present,  however, 
no  states  are  trying  this  approach. 


V.   OPTIONS  FOR  MONTANA 

Because  of  potential  liability  problems,  physicians  and  hospitals 
are  loath  to  do  sterilizations  of  persons  with  developmental 
disabilities  without  a  court  order.   In  the  absence  of  statute, 
however,  courts  are  generally  reluctant  to  issue  an  order  for 
involuntary  sterilization.   The  thinking  behind  such  action  is 
that  the  legislature,  not  the  courts,  is  the  appropriate  place 
for  setting  public  policy. 

While  some  courts  in  the  nation  have  ruled  that  they  do  have 
power  to  authorize  sterilizations  if  it  is  shown  to  be  in  the 
person's  best  interest,  Montana  courts  have  been  reluctant  to 
proceed  in  this  way  without  a  state  statute.   A  statute  which 
included  stringent  safeguards  would  therefore  empower  courts  to 
act  on  involuntary  sterilization  petitions  while  assuring 
adequate  protection  of  the  person's  rights. 


SPC  5  June  1986 


One  option  for  the  Council  would  thus  be  to  agree  that  there 
is  need  for  a  statute.   It  could  contract  for  research  on 
how  laws  have  worked  in  the  16  states  mentioned  above  with  a 
view  toward  developing  the  best  possible  legislation  for 
Montana. 

A  second  option  would  be  to  agree  that  a  fundamental  right 
should  never  be  abridged  without  direct  consent.   Action  in 
this  case  would  be  to  do  nothing  or  to  decide  to  put  this 
viewpoint  in  statute. 

Council  could  decide  to  educate  itself  further  on  this 
subject  by  inviting  a  panel  to  the  next  Council  meeting. 
Members  of  the  panel  could  represent  pro  statute/  con 
statute/  legal  and  medical  viewpoints.   A  goal  of  the  panel 
might  be  to  recommend  next  steps. 

Council  might  decide  to  issue  a  position  paper  and  direct 
some  other  group  to  take  further  action.   It  could 
disseminate  its  position  through  newsletters  and  by  a 
presentation  at  the  Conference  on  Developmental 
Disabilities. 

Or,  Council  could  decide  that  it  does  not  want  to  involve 
itself  further  in  the  issue  of  sterilization. 


Prepared  by 
Louisa  Schultz 
Staff  Person 

Montana  State  Developmental  Disabilities 
Planning  and  Advisory  Council 
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APPENDIX  A 


STATES  HAVING  NO  LEGAL  STATUTES* 


1. 

Alabama* 

2. 

Alaska0 

3. 

Arizona 

4. 

California^ 

5. 

District  of  Columbia 

6. 

Florida 

7. 

Hawa  i  i 

8. 

Illinois 

9. 

Indiana 

10. 

Iowa 

11. 

Kansas 

12. 

Louisiana 

13. 

Maryland0 

14. 

Massachusetts0 

15. 

Michigan 

16. 

Missouri 

17.  Montana 

18.  Nebraska 

19.  Nevada 

20.  New  Jersey0 

21.  New  Mexico 

22.  New  York 

23.  Ohio 

24.  Pennsylvania0 

25.  Rhode  Island 

26.  South  Dakota 

27.  Tennessee 
23.  Texas 

29.  Washington0 

30.  Wisconsin1- 

31.  Wyoming 


Data  from  the  Association  for  Voluntary  Surgical  Contraception,  New  York, 
N.Y.;  December  1985. 

^Courts  have  authorized  sterilization  of  institutionalized  persons  with 
procedural  safeguards. 

a 

^-Courts  have  authorized  sterilization  of  institutionalized  and  noninstitu- 
tionalized  persons  without  statutory  authority,  providing  procedural 
safeguards  are  met. 


APPENDIX  B 
STATES  HAVING  INSTITUTIONALIZED  STATUTES* 


1.  Mississippi  1972 

2.  North  Dakota  1981  (court  order  required) 

3.  Oklahoma  (date  unavailable) 

4.  South  Carolina  1937 


*Data  from  the  Association  for  Voluntary  Surgical  Contraception,  New 
York,  N.Y.;  December  1985. 


APPENDIX  C 
STATES  HAVING  INSTITUTIONALIZED  AND  NONINSTITUTIONALIZED  STATUTES' 


1. 

Arkansas 

2. 

Colorado 

3. 

Connecticut 

4. 

Delaware 

5. 

Georgia 

6. 

Idaho 

7. 

Kentucky 

8. 

Maine 

9. 

Minnesota 

10. 

New  Hampshire 

11. 

North  Carolina 

12. 

Oregon 

13. 

Utah 

14. 

Vermont 

15. 

Virginia 

16. 

West  Virginia 

(has  guidelines  for  court  proceedings),  1971 

(procedural  safeguards),  1975 

(procedural  safeguards),  1982 

(procedural  safeguards),  1985 

(no  details  available),  statute  amended  1985 

(procedural  safeguards),  1973 

(no  details  available),  1974 

(procedural  safeguards),  1984 

(guidelines  for  court  proceedings),  1985 

(guidelines  for  court  proceedings),  1979 

(procedural  safeguards),  1974 

(procedural  safeguards),  1983 

(procedural  safeguards),  1983 

(procedural  safeguards),  1982 

(procedural  safeguards),  1982 

(no  details  available),  1974 


Data  from  the  Association  for  Voluntary  Surgical  Contraception, 
New  York,  N.Y.;  December  1985. 


